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BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

It appears that the complaining witness, one 
Lena Ross, who had been acquainted with the ap¬ 
pellant for many years previous to the transaction 

i 

involved in the present case, had sold a certain par¬ 
cel of real estate, also previous to the transaction 
involved, and was desirous of repurchasing the 
same. The person to whom she had sold it did not 
desire to resell it to Mrs. Ross and she consulted 
the appellant, who was a gipsy fortune telldr, with 
reference to this matter. The appellant informed 
Mrs. Ross that by means of magic she w^s able 
to compel the person to resell the property i;o Mrs. 
Ross. In order to accomplish this Mrs. Rofes gave 
the appellant $3,000, $700 at one time, and $2,300 
at another time. This money was delivered for 

(i) 
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the purpose of appellant’s working magic with it, 
the understanding between them being that appel¬ 
lant woiild thereafter return the money intact and 
that the money was to be used for the purpose of 
making magic and for no other purpose (R. 1-2), 
the manifestations of magic being for the purpose 
of inducing the owner of the real estate to sell it to 
Mrs. Ross. After the delivery of the money appel¬ 
lant left the city and did not return until her arrest 
nearly two years later. 

ARGUMENT 

The appellant was convicted upon an indictment 
charging grand larceny and it is her contention 
that the facts do not make out a case in support of 
this charge and that her motion for a directed ver¬ 
dict should have been granted. 

The facts indicate that while Mrs. Ross parted 
with the money she did not part with the legal 
possession of it and that appellant had merely the 
custody of the money. There is a well settled dis¬ 
tinction in law between the possession of goods and 
the mefe charge or custody, and this distinction is 
of great importance. The owner of goods may de¬ 
liver them to another in such a manner, or under 
such circumstances, as to give the other the bare 
custody, without changing the possession in the 
eyes of the law. The possession in such a case re¬ 
mains constructively in the owner, and, if the per¬ 
son having the custody converts the goods to his 
own use with felonious intent, he takes them from 
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the constructive possession of the owner, and. com¬ 
mits a trespass and larceny. So where property 
temporarily has been placed in the hands of an¬ 
other for a special or limited purpose, as in the 
present instance, the possession constructively re¬ 
mains with the owner while the other party lias the 
mere custody and the conversion of the property 
under such circumstances is larceny. As has been 
said, Mrs. Ross did not transfer to appellant the 
title to or the legal possession of the money; it was 
given to appellant “only for that purpose (for the 
purpose of working magic) and for no othejr pur¬ 
pose’ ’ (R. 2) and “vras to be retained intajct and 
was to be returned intact” (R. 2). So appellant 

I 

having merely the custody of the money ajnd not 
the legal possession her conversion of thd same 
renders her guilty of the crime of larceny. 

The attention of the Court is respectfully di¬ 
rected to the following cases: 

Talbert v. United States, 42 Appi D. C. 

1 , 15 - I 

Chanock v. United States, 50 Apji. D. C. 

54. 

Atkinson v. United States, 53 App. D. C. 

277, 279. 

Beck v. United States, 62 App. D. C. 223. 

Appellant contends that the offense copamitted 

i 

might be false pretenses, and cites the Coui|t in the 
case of Robinson v. United States, 42 Ap]j>. D. C. 
186. In addition to the elements of false pretenses 
as stated by appellant in her brief, the important 
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one that the misrepresentation be as to some past 
or present existing fact should be included. It is 
therefore clear that the offense could not be false 
pretence. 

Appellant also contends that the offense might 
be embezzlement. The attention of the Court is 
directed to the fact that to be embezzlement the 
property converted must have been lawfully ac¬ 
quired and further that the person so acquiring it 
must have legal possession of it as distinguished 
from mere custody. Ambrose v. United States, 45 
App. D. C. 118. 

CONCLUSION 

It is respectfully submitted that the court did 
not err 1 in denying appellant’s motion for a di¬ 
rected verdict and that the judgment of the lower 
court should be affirmed. 

Leslie C. Garnett, 

United States Attorney . 

Irvin Goldstein, 

Assistant United States Attorney. 
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